SEVEN SEAS BEXPLCRATI ON & DEVELCPMENT, | NC
| BLA 95- 25 Deci ded February 2, 1998

Appeal froma Decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, di smssing a protest to a proposed rejection of a hardrock
mneral prospecting permt application and i ssuance of a permt to anot her
applicant. CACA 34393.

Affirned.
1 Estoppel --Mneral Lands: Prospecting Permits

Osmssal of a protest to BLMs proposed i ssuance of a
hardrock mneral prospecting permt is properly

af firmed when the proposed permittee has first priority
under 43 CF. R 8 3562.4-1, and the protestant fails to
show that affirnati ve misconduct by BLMor the Forest
Service prevented it fromreceiving first priority.

APPEARANCES.  Kenneth R dlch, President, Seven Seas Exploration &
Devel opnent, Inc., San Dego, Galifornia, for Appellant; Jeffrey R Tayl or,
Brenerton, Vdshington, for Intervenor.

(PN ON BY ADM N STRATI VE JUDEE KELLY

Seven Seas Exploration & Devel opnent, Inc. (Seven Seas), has appeal ed
froma Septenber 6, 1994, Decision of the Galifornia Sate Gfice, Bureau
of Land Managenent (BLMV, denying its protest of the proposed rejection of
its hardrock mineral prospecting permt application, CACA 34393, and
i ssuance of a permt, CACA-34169, to Jeffrey R Taylor. Taylor has sought
tointervene in this proceeding. That request is granted.

Seven Seas and Tayl or filed hardrock mineral prospecting permt
applications for the sane mneral s (tournaline and ot her genstones) and the
sane land (SE/MNE/ssec. 19, T. 11 S, R 2 E, San Bernardino Meridian, San
Dego Qunty, Galifornia, wthin the develand National Forest). Taylor's
appl i cation (CACA34169) was filed wth BLMon My 6, 1994, shortly before
Seven Seas' application (CACA 34393) was filed on July 15, 1994. Both have
filed exploration plans, pursuant to 43 CF. R § 3562. 3- 3.
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By Decision dated July 20, 1994, BLMnotified Seven Seas that Taylor's
application had, by virtue of the earlier date of its filing, first
priority pursuant to 43 CF. R § 3562.4-1. Thus, BLMstated that, if a
prospecting permt was in fact issued to Taylor for the SEMNE/sec. 19,
whi ch was contingent on obtai ning the consent of the Forest Service, US
Departnment of Agriculture, South Seas' application would be rejected as to
that | and.

h August 26, 1994, Seven Seas objected to the proposed rejection of
its permt application and i ssuance of a permt to Taylor arguing that it
was entitled to a permt because since 1987, it had undertaken consi derabl e
expl oration and mning activity, approved by the Forest Service, in
connection wth Federal mning clains |ocated on the SE/NE/asec. 19. By
contrast, Seven Seas argued, Taylor "has expended zero effort on the
subj ect property" and was unlikely to be in a position to do so in the
future. (Letter to BLM dated Aug. 23, 1994, at 2.)

The BLM construed the Seven Seas' objection as a protest toits
proposed Decision of July 20, pursuant to 43 CF.R 8 4.450-2. Inits
Sept entber 1994 Deci sion, BLMdi smissed the protest, concluding that no
rights accrued to Seven Seas by virtue of its mning activity because the
SEMNE/Asec. 19 was "not part of the public-donai n | ands" and thus was "not
subj ect to mning under the general mning laws.” (Decision at 2.) The
BLM al so concl uded that the only nethod of determining priority for
har drock prospecting permt applications is the priority procedure
prescribed in 43 CF. R 8 3562.4-1. Seven Seas appeal ed fromthe Sept enber
1994 Deci si on.

Inits Satenent of Reasons (SR, Seven Seas does not deny that
Taylor filed his application first or that, under existing procedures,
Taylor is entitled to priority. Instead, it argues that because there are
extenuating circunstances, "the rule 'first applicant has priority' shoul d
not apply inthis case." (SCRat 1.) Seven Seas asserts that it was never
notified by BLMor the Forest Service that its mning clains were invalid
or that it needed to file a permt application because the | and was
acquired; instead, BLMand the Forest Service approved its clains and pl an
of operations. Seven Seas argues that, in contrast, Taylor "apparently was
able to secure information fromeither the BLMor Forest Service that the
land in question was 'acquired land and al so infornmation as to the proper
procedures for filing on such lands.” (SORat 1.) Had it al so been
provi ded such infornation, Seven Seas states that "we woul d have nost
certainly filed the proper application.” 1d. Seven Seas concl udes t hat
Tayl or was afforded an unfair and i nproper advant age.

[1] In order to acquire a prospecting permt, a prospective pernittee
isrequired to file a permt application, along with a nonrefundable filing
fee and the first year's rental, wth the proper BLMoffice. 43 CF. R §
3562.3-1. In the case of conflicting applications for the sane | and and
mnerals, 43 CF.R 8§ 3562.4-1 provides that the priority of the
applications "shall be determined in accordance wth the tine of filing."
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The BLMis not entitled to utilize any other nethod for determ ni ng
the priority between conflicting applications, since this duly proml gated
regulation is binding on BLM A anmo Ranch (., 135 IBLA 61, 69 (1996). It
is likewse binding on the Board. Vestern Sope Garbon, Inc., 98 I BLA 198,
201 (1987). Thus, we lack the authority to adopt any other nethod for
determning priority and cannot afford priority to Seven Seas because it
has held mning clains to the | and which predate Tayl or's appli cati on.

Seven Seas essentially argues that the Departnent shoul d be equitably
est opped fromfinding that Taylor has the priority permt application.
Est oppel agai nst the Governnent in public |and natters nust be based on
affirmati ve msconduct, such as msrepresentati on or conceal nent of a
nmaterial fact. hited Sates v. Ruby G., 588 F.2d 697, 703-04 (9th dr.
1978), cert. denied, 442 US 917 (1979). W find no evidence that BLM or
the Forest Service, at any tine, msrepresented or conceal ed the fact of
the true status of the |and or the consequences of that status. The BLMs
accept ance of Seven Seas' notices of |ocation and assessnent wor k
affidavits for recordation did not constitute msrepresentation or
conceal nent because BLMhad no duty to determine the status of the | and at
that tine. See Paul Vaillant, 90 I BLA 249, 251 (1986).

In a cover letter attached to his permt application, Taylor stated
that he was submtting a copy of the Gant Deed of the land fromEdna A
Aford to the Lhited Sates because the "BLM[California Desert Dstrict]
office in Rverside[, Galifornia,] was uncertain of the land status."
(Letter, dated May 4, 1994.) He also noted that the Forest Service had
indicated to himthat its records showed that it was acquired land. Tayl or

therefore concluded: "I believe this infornation indicates that the | and
woul d be considered acquired | and and the prospecting/ mning of mnerals
coul d be conducted by obtai ning the proper permts from[BLM." Id. Thus,

the evidence indicates that Taylor's know edge regarding the need to file a
prospecting permt application was due to his own efforts, and not because
of any definitive information provided by BLMor the Forest Servi ce.
Moreover, Seven Seas has failed to showthat BLMwas aware of the correct
status of the land at any tine prior to the filing of Tayl or's application
on May 6, 1994.

Because we find that South Seas' failure to file its application prior
to Taylor's was not due to any affirnati ve msconduct by BLMor the Forest
Service, we decline to invoke estoppel. See Lhited Sates v. Veébb, 132
| BLA 152, 168-69 (1995).

Therefore, we conclude that BLMs dismssal of Seven Seas' protest on
the basis that Taylor had the priority application under 43 CF.R §
3562. 4-1 was proper.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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